
 
Premier analysis of federal legislative and regulatory developments for the nation’s 2,000 most advanced 

life insurance planners, focusing on business, estate, qualified and nonqualified retirement planning. 

 
 Counsel 
 Buchanan Ingersoll & Rooney PC 
 Gerald H. Sherman 

 Deborah M. Beers 

 Keith A. Mong 

 

 
 

 

Federal Policy Group 

Ken Kies 

Matthew Dolan  

 
PricewaterhouseCoopers 

William Archer 

Donald Carlson 

 

Ricchetti, Inc. 

Steve Ricchetti 

Jeff Ricchetti   

 

Arnold & Porter LLP 

Martha L. Cochran 

David F. Freeman, Jr. 

AALU 

David J. Stertzer, Chief Executive Officer  
Marc R. Cadin, Senior VP of Legislative Affairs 

Chris Morton, Vice President of Legislative Affairs 
Tom Korb, Vice President of Policy & Public Affairs 

Sarah Spear, Director of Policy & Public Affairs 

Anthony Raglani, Asst. Dir. of Policy & Public Affairs 

 

101 Constitution Avenue NW, Suite 703 East 

Washington, DC 20001 

Toll Free:  1-888-275-0092   Fax: 202-742-4479 

www.aalu.org 

 

AALU Bulletin No:  11-33 April 5, 2011 

Subject: General Estate and Gift Tax Developments: February 2011 
 

1. Residence In Which Decedent Lived on Date of His Death Is 

Includible in Gross Estate Without Discounts for Fractional 

Interests Transferred to Children During His Life 

Prior AALU Washington Reports: 11-29; 10-110; 99-106; 99-30; 93-11 

Major References:  Estate of Adler v. Commissioner, T.C. Memo 2011-28 

2. District Court Improperly Granted Summary Judgment 

Denying Section 2053 Deduction for Estate’s “Palimony” 

Claim 

Major References:     Estate of Shapiro v U.S. __ F.3d __ No. 08-17491 (9
th

 Cir. Feb. 22, 2011)  

Prior AALU Washington Reports: 10-01 

MDRT Information Retrieval Index Nos.: 2500.00; 7400.021; 7400.022; 7400.024  
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

This Washington Report summarizes a few of the more important cases and rulings in the estate 

and gift tax areas which were decided or reported by the courts and the Internal Revenue Service in 

February of 2011, and on which we have not previously reported in Bulletins on insurance-related estate 

and gift tax matters. 

 

 

http://www.aalu.org/
http://aaluwr.org/majorrefs/Ref11-33A.pdf
http://aaluwr.org/majorrefs/Ref11-33B.pdf
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Cases 

1. Estate of Adler v. Commissioner, T.C. Memo 2011-28 

Estate of Adler v. Commissioner is a Tax Court memorandum decision involving 

the inclusion in the decedent’s gross estate of residential property to which he purportedly 

transferred title during his lifetime, but to which he retained the exclusive right to use and 

possess until his death.  In Adler, however, the issue was not the inclusion of the 

transferred property in the decedent’s gross estate, but the availability of fractional 

interest discounts for such property. 

Under the facts of the case, the decedent, Axel O. Adler (Adler), died on June 20, 2004. At the time 

of his death, Adler resided at 26446 Oliver Road, Carmel, California.  Before December 8, 1965, Adler 

owned property on Palo Colorado Road in Carmel, California (the “Rancho Aguila property”) consisting of 

approximately 1,100 acres at the date of his death.  

On December 8, 1965, Adler executed a grant deed transferring undivided one-fifth interests in the 

Rancho Aguila property for no consideration to his five children as tenants in common. The deed, however, 

expressly stated that Adler “[reserved] unto himself the full use, control, income and possession of *** [the 

Rancho Aguila property] and every part thereof for and during *** [his] natural life.”   

After the transfer, Adler continued to use the Rancho Aguila property. None of his children resided 

there, although one child, a daughter, purported to re-transfer her interest to Adler prior to his death via an 

unrecorded deed. Nor did the children interfere with his use, possession, or enjoyment of the property. 

Adler paid all expenses associated with the property, including taxes, upkeep, and maintenance. Adler was 

not required to—and did not—pay rent to the children. Adler was not required to—and did not—seek the 

children‟s permission to alter or improve the property. 

Adler died on June 20, 2004.  The parties stipulated that on that date, the fair market value of a fee 

simple interest in the entire Rancho Aguila property was $6,390,000.  Because of his retention of a life 

estate, it was clear that the value of the property would be included in the value of Adler‟s gross estate by 

reason of section 2036 of the Internal Revenue Code (regarding transfers with a retained life estate). 

At issue in the case, however, was whether the value to include in the gross estate should be (i) the 

undiscounted value of a fee simple interest in the Rancho Aguila property or (ii) the value of several 

fractional interests in the Rancho Aguila property, which must be valued separately with appropriate 

fractional-interest discounts.  

The Court noted that: 

“The general purpose of section 2036 is to include the value of property in the value of the gross 

estate where the decedent transfers the property during life and the transfer is essentially 

testamentary in nature. . . . A testamentary transfer is a transfer made in a will. . . . Transfers 

included under section 2036(a)(1) are essentially testamentary in nature because the transferor 

controls the disposition of the property at death but possesses and enjoys the property during life.” 

[Citations omitted.] 

The owner of a fractional interest in property, on the other hand, often lacks the ability to control the 

property or to sell the interest freely and - for this reason - fractional interests are often discounted to 

account for lack of marketability and minority interest.   
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However, the Court observed,  

“[w]hether property should be valued as a whole or as separate fractional interests—with 

appropriate discounts for split ownership—depends on when the interests are separated. If 

ownership is split during the decedent‟s lifetime, the interest the decedent retained is valued 

separately. If the split occurs only at death, the property is valued as a whole—without a discount 

for split ownership.” 

The Court cited Propstra v. United States, 680 F.2d 1248 (9th Cir. 1982) in which, before he died, 

the husband held a one-half community-property interest in land and his wife held the other one-half 

interest.  The court in that case ruled that the husband‟s interest at death was valued separately from the 

wife‟s interest and was entitled to a fractional interest discount.  See also Estate of Mellinger v. 

Commissioner, 112 T.C. 26 (1999), AOD CC-1999-006 (discussed in our Bulletins Nos. 99-30 and 99-

106), which disaggregates an interest in property held outright from one held in a QTIP trust.  Moreover, 

the IRS explicitly recognized, in Rev. Rul. 93-12, 1993-1 CB 202, discussed in our Bulletin No. 93-11, that 

minority interests in a corporation that are transferred by gift to children during life are entitled to a 

discount, despite the fact that corporate “control” remains within the family, because the property valued 

for gift tax purposes is the property received by the donee.   

On the other hand, noted the Court, where property is transferred at death, the property valued is not 

the property received, and thus no discount is made for the fact that the asset will “come to rest in several 

hands rather than one.”  See Ahmanson Found. v. United States, 674 F.2d 761 (9th Cir. 1981). 

The Court ultimately ruled that, for estate tax purposes, the ownership of the Rancho Aguila 

property should be considered to have been split up at Adler‟s death. In 1965, Adler transferred a one-fifth 

remainder interest to each of his five children. He retained a life estate in the property. Thus, “it was as if 

Adler had retained the entire interest in the land during his life and transferred the property to his children 

at death.”  It is, moreover, “consistent with section 2036 to value the Rancho Aguila property as if the 

children‟s interests were transferred only at Adler‟s death. A property interest transferred to separate 

owners at death is not valued separately for estate tax purposes.” 

Therefore, the value ($6,390,000) on the date of his death of the entire Rancho Aguila property was 

determined to be includable in Adler‟s gross estate. 

The Adler case is one of a series of recent decisions regarding the retention, under section 2036 of 

the Code, of an interest in a resident purportedly transferred during life.  See also Estate of Van v. 

Commissioner and Estate of Stewart v. Commissioner, discussed in our Bulletins Nos. 11-29 and 10-110. 

2. Estate of Shapiro v. U.S. __ F.3d __ No. 08-17491 (9
th

 Cir. Feb. 22, 2011) 

.In Estate of Shapiro v. U.S., the Ninth Circuit Court of Appeals reversed a grant 

of summary judgment in favor of the government on the issue of whether the 

homemaking services provided by the decedent’s co-habitant provided sufficient 

consideration to support a cohabitation contract, and therefore an estate tax deduction, 

under IRC section 2053, for the value of the claim against the decedent’s estate for the 

value of those services.   

Bernard Shapiro (“Decedent”) and his significant other, Cora Jane Chenchark, lived together for 

twenty-two years, but never married. Over those twenty-two years, Chenchark cooked, cleaned, and 

managed their household. When they broke up, she filed a palimony suit against him in state court. While 

the suit was pending, he died.  Decedent‟s estate deducted the palimony claim on Decedent‟s federal estate 

tax return under IRC section 2053 (regarding claims against the estate).  A federal district court held that 

Chenchark‟s homemaking services did not, as a matter of law, provide sufficient consideration to support a 
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cohabitation contract between Shapiro and Chenchark, and that therefore, an estate tax 

deduction for the value of Chenchark‟s claim was properly disallowed.  The government‟s motion for 

summary judgment on this issue was granted. 

The Court of Appeals for the Ninth Circuit reversed the district court because its holding “was 

premised upon a misconstruction of Nevada law regarding contracts between cohabitating individuals . . .” 

During the period of their co-habitancy relationship, Chenchark provided homemaking services to 

Shapiro, including cooking, cleaning, and managing the household employees, such as the gardener and 

housekeeper. Shapiro paid for Chenchark‟s living expenses and provided her with a weekly spending 

allowance. Chenchark contributed no financial assets to the household.   

In 1999, after learning that Shapiro was involved with another woman, Chenchark sued Shapiro in 

Nevada state court, claiming breach of express and implied contract, breach of fiduciary duty, and 

“quantum meruit.” [Quantum meruit is a Latin phrase generally understood to mean “what one has earned”. 

In the context of contract law, it means something along the lines of “reasonable value of services” 

rendered.]    According to Chenchark‟s complaint, she and Shapiro had agreed to pool their resources and 

to share equally in each others‟ assets.  

Shapiro died on February 12, 2000, while Chenchark‟s action was still pending. Shapiro‟s estate 

filed an estate tax return in May 2001 and paid $10,602,238 in estate tax and generation-skipping transfer 

tax. The Estate continued to defend against Chenchark‟s claim, and in September 2001 a jury returned a 

verdict in favor of the Estate, specifically finding that Shapiro and Chenchark did not enter into any express 

or implied contract. Chenchark appealed, and while the appeal was pending the parties settled Chenchark‟s 

claim, along with another lawsuit in which she contested Shapiro‟s will, for approximately $1 million.  

In June 2003, some time after settling Chenchark‟s claim, the Estate filed an amended estate tax 

return seeking, among other adjustments, to deduct $8 million from the value of the taxable estate under 

IRC section 2053 for Chenchark‟s claim. Based on the amended return, the Estate claimed a refund of 

approximately $3.5 million. The IRS disallowed any deduction for Chenchark‟s claim, and only refunded 

$361,483 as result of unrelated adjustments.  

In August 2006, the Estate brought suit in federal court seeking a refund of approximately $2 

million. According to the Estate‟s complaint, an expert valued Chenchark‟s claim at just over $5 million as 

of the date of Shapiro‟s death.  The Estate later amended its complaint to include an additional claim for 

relief, seeking a refund for the decrease in property value due to notices of lis pendens (a notice of a 

pending lawsuit affecting the title to property) recorded by Chenchark on Shapiro‟s properties during the 

pendency of her lawsuit. In its amended complaint, the Estate sought a total refund of $4,863,480.  (The 

both the district court and the appellate court disallowed the lis pendens claim.) 

The U.S. District Court 

The Estate and the United States filed cross-motions for summary judgment. The district court ruled 

in favor of the United States, holding that, “[w]ithin the uncontested facts, no evidence exists that 

Chenchark ever contributed anything other than love, support, and management of Shapiro‟s household to 

the relationship. These factors do not provide for sufficient consideration to support a contractual 

agreement.”  The district found that because there was no consideration to support Chenchark‟s claim, there 

“was no contract between them, [and] the money she sought in the Contract Action was, in fact, a 

[nondeductible] gift from Shapiro.” The lower court further held that the Estate was judicially estopped 

from arguing that Shapiro and Chenchark entered an employment agreement of sorts, with Chenchark‟s 

homemaking services as consideration, “because the Estate had taken the opposite position in defending 

against Chenchark‟s lawsuit.” 
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The Ninth Circuit Court of Appeals 

The appellate court first noted that section 2053(a) allows a deduction for those claims against an 

estate that “are allowable by the laws of the jurisdiction ... under which the estate is being administered.” 

The appellate Court went on to find that the District Court‟s ruling was based on an incorrect reading of 

Nevada state law regarding contracts between cohabitating partners.    

The Court stated that, in recent decades, “widespread social acceptance of nonmarital cohabitation 

has triggered an expansion of cohabitants‟ legal rights.”  These rights have been upheld as valid (“except 

when such a contract is inseparably based upon the provision of sexual services”) in both California and - 

through adoption of California case law - Nevada case law.  In Nevada, “[e]ven an implied contract to share 

property, in which the terms of the agreement are „manifested by conduct,‟ rather than stated in words, is 

enforceable.”  One Nevada court found that conduct evidencing the terms of an agreement to share property 

may include filing joint tax returns, designating property as community property on a Subchapter S election 

from, and signing a spousal consent for a partnership.  However, existing case law in Nevada does not 

consider “the amount or type of consideration necessary to support a contractual agreement between 

cohabitants. . .” just the relevant conduct.  Nothing in this case law, according to the Court of Appeals, 

“supports the district court‟s conclusion that „love, support, and management of [a] household‟ cannot, as a 

matter of law, constitute consideration for a promise to share property under Nevada law.”  

California cases (although not explicitly those in Nevada) have held that a promise to perform 

homemaking services is adequate to support such a contract, as do cases in Arizona.  It makes no difference 

if the parties exchanged “unlike services.”  The Ninth Circuit thought it likely that “Nevada would join 

those California and Arizona courts in holding that homemaking services can be adequate consideration for 

a property-sharing agreement between cohabitants.”  It therefore reversed the district court‟s holding that 

Chenchark did not, as a matter of law, provide sufficient consideration to support a contract under Nevada 

law.  

The Court also noted that the consideration need not have a stated monetary value (i.e., a value “in 

money or money‟s worth”), so long as that value is determinable. “Homemaking services such as those 

provided by Chenchark can be quantified and have a value attached to them. Our point is simply that these 

services are not of zero value as a matter of law, as the district court apparently believed.”  For this reason, 

the court remanded the issue to the district court to determine whether Chenchark‟s claim “was worth $1 

million (as it was eventually settled for) or some other amount” on the date of Decedent‟s death.   

Because the claim must be valued as of the date of the decedent‟s death, the appellate court did not 

take into account Chenchark‟s deposition testimony - made in 2007, more than 7 years after Decedent‟s 

death - to the effect that “I didn‟t work in the home. I had a maid.”  The dissenting judge on the three-judge 

panel, however, found this statement to be somewhat persuasive.    

The appellate court also dismissed the government‟s “estoppel” claim, noting that “[t]he Estate was 

within its rights to deduct the value of the yet-to-be-determined claim without waiving the right to contest 

the validity of the claim in state court.” 

Note:  Applicable Treasury regulations in effect at the time of Decedent‟s death required the estate 

to value Chenchark‟s claim as of the date of death, even if there were uncertainty about the amount.  In 

2009, the regulations changed, requiring an estate to wait and see about the value of a contested, 

unliquidated claim.  See Treas. Reg. § 20.2053-1(d) (as amended in 2009), discussed in our Bulletin No. 

10-01.  

Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 

Report may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log 

onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and 

http://www.aalu.org/


 6 

select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 

raglani@aalu.org and include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

mailto:raglani@aalu.org
http://www.aalu.org/

